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IN THE 


ICnited States (Court of appeals 
for tl>e district of (Columbia 


NO. 8869 


UNITED STATES EX REL. 
F. REGIS NOEL, Appellant. 


vs. 


JOHN J. CARMODY, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 

This is an appeal from a judgment entered by the District 
Court of the United States for the District of Columbia, 
dismissing a complaint in quo warranto to remove the 
appellee from the office of president of the Bar Association 
of the District of Columbia. 

Jurisdictional statement. The jurisdiction of this Court 
is based on section 17-101 and sections 16-1601-1604, District 
of Columbia Code, 1940 edition. 

STATEMENT OF THE CASE. 

Appellant is a member in good standing of the Bar As¬ 
sociation of the District of Columbia. The Bar Association 
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is a private corporation, organized under the District of 
Columbia Code on June 5,1874. It has about 1800 members. 
Appellant was not a candidate for the office of president. 

The by-laws of the Bar Association provide as follows: 

At the stated meeting in April of each year, a com¬ 
mittee on nominations consisting of seven active mem¬ 
ber, shall be elected by ballot; each member present 
may vote for not more than two nominees for said 
committee, to be named on one ballot, and the seven 
nominees receiving the largest number of votes shall 
constitute such committee. (Article VII, section 1.) 

Article VII, section 2, provides as follows: 

Said committee on nominations shall nominate at 
least two and not more than three names for each of 
the offices and directorships to be filled at the ensuing 
election except that the committee shall nominate one 
or more names each for the offices of Secretary and 
Treasurer. A list of such nominations shall be posted 
by the Secretary on the official bulletin board at the Bar 
Library, and shall be mailed to each active member, 
not later than the first day of May following. Other 
nominations may be made, in writing, over the signa¬ 
tures of not less than twenty-five members, by filing 
such nominations with the Secretary not later than the 
fifteenth day of May following. 

As to the effect of failure to obey this requirement, sec¬ 
tion 3 provides as follows: 

No nominations shall be considered or voted upon 
unless made as herein provided. 

On April 29, 1944, the committee on nominations made 
a report to the Board of Directors, as follows: 
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Gentlemen: 

The Nominating Committee, elected at the meeting 
of the Bar Association held on April 11, 1944, nomi¬ 
nates for the various offices of the Association the fol¬ 
lowing: 


For President 
John J. Carmody 
For Second Vice-President 
Ernest F. Henry 
William J. Row’an, Jr. 

For Treasurer 
Lowry N. Coe 
For First Vice-President 
Richmond B. Keech 
Edward R. Walton, Jr. 

For Secretary 
Wilbur L. Gray 
For Directors 
Cecil R. Heflin 
Guilford S. Jameson 
Preston C. King, Jr. 
William R. Lichtenberg 
Nathan M. Lubar 
Raymond Sparks 
Lester Wood 

It will be noted that Mr. Carmody is the only one 
nominated by us for the Office of President, although 
the By-Laws require the nomination of at least two 
candidates for that office. The Committee considered 
its duty to be to nominate for the office of President 
members of the Association who were not only com¬ 
petent to fill the office but who were walling to accept 
nomination. With this in mind the Committee at its 
meeting discussed the qualifications of a great many 
members of the Association and agreed upon a list of 
the members who should be approached for the purpose 
of ascertaining whether they w-ere willing to accept 
nomination. The Chairman was authorized by the 
Committee to contact those members in the order spe¬ 
cified by the Committee, and this he promptly did. 
Each of the gentlemen approached by the Chairman 
declined to permit his name to be placed in nomination, 
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with the exception of Mr. Carmody. After the first 
list of names agreed upon by the Committee was ex¬ 
hausted, another meeting was held and a second list 
was approved by the Committee and each one on that 
list was approached by the Chairman with the same 
result. The Chairman put forth his best efforts to 
persuade the members selected by the Committee to 
accept nomination for the office of President, but he 
was invariably met with the statement by the one ap¬ 
proached that he did not care to enter into a contest 
for office, or that the election of Mr. Carmody was al¬ 
ready assured by reason of commitments made before 
the Nominating Committee was elected. 

THE STATUTE. 

The applicable parts of the quo warranto statute read as 
follows: 

Sec. 16-1601. A quo warranto may be issued from 
the District Court of the United States for the District 
of Columbia in the name of the United States— 

First. Against a person who usurps, intrudes into, 
or unlawfully holds or exercises within the District a 
franchise or public office, civil or military, or an office 
in any domestic corporation. 

• ••••• 


Sec. 16-1602. The Attorney General or the District 
Attorney may institute such proceedings on his ow’n 
motion, or on the relation of a third person. But such 
writ shall not be issued on the relation of a third per¬ 
son except by leave of the Court, to be applied for by 
the relator, by a petition duly verified, setting forth 
the grounds of the application, or until the relator shall 
file a bond with sufficient surety, to be approved by the 
Clerk of the Court, in such penalty as the Court may 
prescribe, conditioned for the payment by him of all 
costs incurred in the prosecution of the writ in case 
the same shall not be recovered from and paid by the 
defendant. 
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Sec. 16-1603. If the Attorney General and the District 

•> 

Attorney shall refuse to institute such proceeding on 
the request of a person interested, such person may 
apply to the Court by verified petition for leave to have 
said writ issued; and if in the opinion of the Court 
the reasons set forth in said petition are sufficient in 
law, the said writ shall be allowed to be issued by any 
attorney, in the name of the United States, on the re¬ 
lation of said interested person, on his compliance with 
the condition prescribed in section 232 of this title as 
to security for costs. 

Sec. 16-1604. When such proceeding is against a 
person for usurping an office, on the relation of a person 
claiming the same office, the relator shall set forth in 
his petition the facts upon which he claims to be en¬ 
titled to the office. 

STATEMENT OF POINTS. 

The only question argued and decided below was whether 
the appellant had standing under the statute to question 
the right of the appellee to the office. On the merits, the 
position of the appellee was: Yes, I was nominated in 
violation of the law of the Association! So, what! 

The Court below held that only a person claiming the 
office, a defeated candidate, was entitled to seek the re¬ 
moval. The question before this Court is whether a member 
of a private corporation, who is not claiming the office, may 
procure the removal and exclusion of a person who usurps, 
intrudes into, or unlawfully holds or exercises an office in 
the corporation. 


ARGUMENT. 

The rule that the relator must be one claiming title to 
the office, applies only where the office is a public office. 


Section 16-1604, D. C. Code, 1940 ed. 
Newman v. Frizzell, 238 U. S. 537. 
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A member of a private domestic corporation is “a person 
interested” within the meaning of the Code. 


Commonwealth v. Union Co., 5 Mass. 230 
State v. Horan, 60 Pac. 135 (Wash.) 

State v. Hidler, 168 Pac. 528; 23 N. Mex. 306; cert. den. 
246 U. S. 667 

State v. Cliolmondeley, 18 Atl. (2d) 617; 129 N. J. Eq. 
152 

I/ 0.95 v. Willis, 185 So. 46 

Dennistoun v. Davis, 229 N. W. 353 (Minn.); 179 Minn. 
373 

Commonwealth v. Stevens, 168 Pa. 582, 32 Atl. Ill 
State v. N. 0. R. Co., 20 La. Ann. 489 
Horuady v. Goodman, 146 S. E. 173; 167 Ga. 555 
AsJnvander v. Tenn. Valley Authority, 297 U. S. 288 
United Copper Securities Co. v. Amalgamated Copper 
Co., 244 U. S. 261 


The statement in Columbian Cat Fanciers v. Koehnc, 68 
App. D. C. 257, 260; 96 F. (2d) 529; to the effect that the 
action “must be brought by a person claiming title to the 
office”, is obiter and not controlling. 

Hayes v. Burns, 25 App. D. C. 242 
Eno v. Coe, 70 App. D. C. 337; 106 F. (2d) 858 
Osaka Line v. United States, 300 U. S. 98 
Cohens v. Virginia, 6 Wheat. 264 

Respectfully submitted, 

Russell Hardy, 
Attorney for Appellant. 
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APPENDIX. 


IN THE 

l£nite6 States (Tourt of ^Vppeats 
for H)a district of Columbia 


CIVIL ACTION NO. 24994. 

(Filed July 11, 1944) 


UNITED STATES OF AMERICA, ON 
RELATION OF F. REGIS NOEL, 
719 15th Street, N. W. 
Washington, D. C. 


vs . 


JOHN J. CARMODY, Respondent, 
815 15th Street, N. W. 
Washington, D. C. 


COMPLAINT. 

Quo Warranto 

1 . Jurisdiction of this Court is based on section 16-1G01 
of the District of Columbia Code, 1940 edition, which reads 
as follows: 

A quo warranto may be issued from the District 
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Court of the United States for the District of Columbia 
in the name of the United States— 

First. Against a person who usurps, intrudes into, 
or unlawfully holds or exercises within the District a 
franchise or public office, civil or military, or an office 
in any domestic corporation. 

2. This action is brought pursuant to sections 16-1602 
and 16-1603 of the District of Columbia Code, 1940 edition, 
which reads as follows: 

The Attorney General or the District Attorney may 
institute such proceedings on his own motion, or on the 
relation of a third person. But such writ shall not be 
issued on the relation of a third person except by leave 
of the Court, to be applied for by the relator, by a peti¬ 
tion duly verified, setting forth the grounds of the ap¬ 
plication, or until the relator shall file a bond with suf¬ 
ficient surety, to be approved by the Clerk of the Court, 
in such penalty as the Court may prescribe, conditioned 
for the payment by him of all costs incurred in the 
prosecution of the writ in case the same shall not be 
recovered from and paid by the defendant. 

If the Attorney General and the District Attorney 
shall refuse to institute such proceeding on the request 
of a person interested, such person may apply to the 
Court by verified petition for leave to have said writ 
issued; and if in the opinion of the Court the reasons 
set forth in said petition are sufficient in law, the said 
writ shall be allowed to be issued by any attorney, in 
the name of the United States, on the relation of said 
interested person, on his compliance with the condition 
prescribed in section 232 of this title as to security for 
costs. 

3. The Attorney General and the District Attorney have 
refused to institute this proceeding on the request of the 
relator, as is more fully shown in exhibits A and B attached 
hereto. 

4. The relator has filed a bond with the Clerk of the 
Court conditioned for the payment of all costs incurred in 
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this action and not recovered from and paid by the re¬ 
spondent. 

5. The respondent John J. Carmody is a resident of, and 
is engaged in the practice of law, in the District of Colum¬ 
bia ; and is and was at the time of the acts and transactions 
herein stated, a member of The Bar Association of the Dis¬ 
trict of Columbia. The Bar Association of the District of 
Columbia will be hereinafter referred to as the Association. 

6 . The Association is a non-profit corporation, duly or¬ 
ganized pursuant to the provisions of the Code of Laws of 
the District of Columbia under original articles of incorp¬ 
oration filed June 5,1874, and under an amendment thereto 
filed with the Recorder of Deeds in the District of Columbia 
December 16, 1920. 

7. At the time of the acts and transactions herein stated, 
by-laws of the Association were, and now are, in effect, 
which authorize, govern and place limitations upon the acts 
and transactions of its members, officers, directors and com¬ 
mittees in the business and affairs of the Association. A 
complete copy of the by-laws is attached hereto as Exhibit C. 

8 . At the stated meeting of the Association held on 
April 11,1944, a committee on nominations was declared to 
have been elected, pursuant to Article VII, section 1, of the 
by-laws, which reads as follows: 

Sec. 1. At the stated meeting in April of each year, 
a committee on nominations consisting of seven active 
members, shall be elected by ballot; each member pres¬ 
ent may vote for not more than two nominees for said 
committee, to be named on one ballot, and the seven 
nominees receiving the largest number of votes shall 
constitute such committee. 

9. Section 2 of Article VII provides: 

Sec. 2. Said committee on nominations shall nomi¬ 
nate at least two and not more than three names for 
each of the offices and directorships to be filled at the 
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ensuing election except that the committee shall nomi¬ 
nate one or more names each for the offices of Secretary 
and Treasurer. A list of such nominations shall be 
posted by the Secretary on the official bulletin board at 
the Bar Library, and shall be mailed to each active 
member, not later than the first day of May following. 
Other nominations may be made, in writing, over the 
signatures of not less than twenty-five members, by 
filing such nominations with the Secretary not later 
than the fifteenth day of May following. 

10 . Section 3 of Article VII provides, in part, as follows: 

No nominations shall be considered or voted upon 
unless made as herein provided. 

11 . Thereupon the several persons elected as members 
of the committee on nominations, accepted the office; and 
thereafter they organized and met together, or otherwise 
communicated amongst themselves, ostensibly for the pur¬ 
pose of nominating at least two persons for the office of 
President to be filled at the ensuing election. 

12 . The persons elected as members of the committee 
on nominations arranged and agreed that, for the purpose 
of procuring the election of respondent and preventing the 
election of anyone else to the office of President, they would 
fail to nominate at least two persons for that office, but 
would disregard and disobey the requirements of the by¬ 
laws in that regard, and nominate only the respondent for 
the office of President. 

13. Thereafter, on or before April 29, 1944, the commit¬ 
tee on nominations, made nominations for the offices to be 
filled. Pursuant to the arrangement and agreement afore¬ 
said, the committee nominated only the respondent for the 
office of President. On April 29, 1944, the committee made 
a report to the Board of Directors, as follows: 
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Board of Directors, 

Bar Association of the District of Columbia, 

Southern Building, 

Washington, D. C. 

Gentlemen: 

The Nominating Committee, elected at the meeting 
of the Bar Association held on April 11,1944, nominates 
for the various offices of the Association the following: 

For President 
John J. Carmody 
For Second Vice-President 
Ernest F. Henry 
William J. Rowan, Jr. 

For Treasurer 
Lowry N. Coe 
For First Vice-President 
Richmond B. Keech 
Edward R. Walton, Jr. 

For Secretary 
Wilbur L. Gray 
For Directors 
Cecil R. Heflin 
Guilford S. Jameson 
Preston C. King, Jr. 

William R. Lichtenberg 
Nathan M. Lubar 
Raymond Sparks 
Lester Wood 

It will be noted that Mr. Carmody is the only one 
nominated by us for the Office of President, although 
the By-laws require the nomination of at least two can¬ 
didates for that office. The Committee considered its 
duty to be to nominate for the office of President mem¬ 
bers of the Association who were not only competent to 
fill the office but who were willing to accept nomina¬ 
tion. With this in mind the Committee at its meeting 
discussed the qualifications of a great many members of 
the Association and agreed upon a list of the members 
who should be approached for the purpose of asser- 
taining whether they were willing to accept nomination. 
The Chairman was authorized by the Committee to 
contact those members in the order specified by the 
Committee, and this he promptly did. Each of the gen- 
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tlemen approached by the Chairman declined to permit 
his name to be placed in nomination, with the exception 
of Mr. Carmodv. After the first list of names agreed 
upon by the Committee was exhausted, another meeting 
was held and a second list was approved by the Com¬ 
mittee and each one on that list was approached by the 
Chairman with the same result. The Chairman put 
forth his best efforts to persuade the members selected 
by the Committee to accept nomination for the office of 
President, but he was invariably met with the statement 
by the one approached that he did not care to enter into 
a contest for office, or that the election of Mr. Carmody 
was already assured by reason of commitments made 
before the Nominating Committee was elected. 

14. Thereafter, and prior to May 15,1944, a nomination 
of another person than respondent for the office of Presi¬ 
dent, was made in writing over the signature of twenty-six 
members of the Association; and said nomination was filed 
with the Secretary prior to May 15,1944. A complete copy 
of the nomination is attached hereto as Exhibit D. 

15. On June 13, 1944, the second Tuesday in June, an 
election was held for filling the offices, including that of 
President, and means were provided for enabling members 
to vote for the respondent, although his nomination had 
not been made as provided in the by-laws. 

16. At said election the respondent received the highest 
number of votes for the office of President; but because of 
the invalidity of the nomination of the respondent as herein 
stated, and because of the requirement of the by-laws that 
such a nomination should not have been voted upon, none 
of the votes for the respondent were valid. Thereafter, 
contrary to the by-laws, the respondent was declared to 
have been elected. 

17. The respondent accepted and entered upon the office 
of President, and from then until now has continuously 
usurped and unlawfully held and exercized that office. 

Wherefore, relator prays that this Court issue a writ of 
quo warranto against the respondent, requiring him to show* 



cause by what warrant he holds and exercises the office of 
President of the Association, and to answer the averments 
of this complaint. 


F. Regis Noel, 

Russell Hardy, 

Attorney for Relator , 
1625 K Street, N. W. 


DISTRICT OF COLUMBIA, ss: 

F. Regis Noel, being sworn, says that lie is and for many 
years has been a member of The Bar Association of the 
District of Columbia; that he has read the foregoing com¬ 
plaint and knows the contents to be true of his own knowl¬ 
edge, except as to matters stated to be alleged upon informa¬ 
tion and belief, and as to those he believes them to be true. 

F. Regis Noel, 

Subscribed and sworn to before me this 11th day of July, 
1944. 


[seal] 


Zfe M. Shea, 

Notary Public, D. C. 


MOTION TO DISMISS. 

(Filed July 27,1944) 

COMES NOW John J. Caimody, the respondent herein, 
by Walter M. Bastian, Godfrey L. Munter, and Leo A. 
Rover, his attorneys, and respectfully moves the Court to 
dismiss the complaint filed herein for the following reasons: 

1 . The complaint fails to set a claim against the respon¬ 
dent upon which relief can be granted. 

2 . It affirmatively appears from the complaint that 
relator has no * 4 interest ” in the subject matter of the com¬ 
plaint and is not a “person interested” within the meaning 
of the provisions of the Code of Laws for the District of 
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Columbia, and he is not entitled to bring or maintain the 
above-captioned cause. 

3. For other reasons apparent upon the records. 

Walter M. Bastian, 
National Press Building. 
Godfrey L. Munter, 
Shoreham Building 
Leo A. Rover, 

Southern Building, 
Washington, D. C. 
Attorneys for Respondent. 

AMENDMENT TO BILL OF COMPLAINT. 

(Filed August 16, 1944) 

Now comes the relator, in the above entitled cause, and, 
-with leave of Court first had and obtained files this, his 
Amendment to the Bill of Complaint in the above entitled 
cause, namely, the attached copy of the Articles of Incor¬ 
poration of “The Bar Association of the District of Colum¬ 
bia” executed and acknowledged on the 5tli day of 
June, 1874. 

Russel Hardy, 

Attorney for Relator , 
1625 K Street, N. W. 

Leave to file granted. 

Matthew F. McGuire, 
Justice. 

ARTICLES OF INCORPORATION. 

TO ALL WHOM IT MAY CONCERN: 

This is to certify that we -whose names are hereunto 
signed, citizens of the United States and of the District 
of Columbia, have associated ourselves together, pursuant 
to the provisions of the third section of an Act of Congress 
approved May 5,1870, entitled “An Act to provide for the 
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creation of corporations in the District of Columbia by 
general law,” under the corporate name of “The Bar 
Association of the District of Columbia.” 

The particular objects and business of this Association 
are: To maintain the honor and dignity of the profession 
of the law, and increase its usefulness in promoting the due 
administration of justice; the mutual improvement and 
social intercourse of its members; and to acquire and main¬ 
tain a law library for the use of reference of the members 
of the Association, under the restrictions and regulations 
established by its by-laws. 

The affairs of this Association shall be managed by a 
Board of Directors, the number of whom for the first year 
shall be seven, including the President and Treasurer of 
the Association, who shall, cx officio, be members of the said 
Board of Directors. The Directors shall be chosen from 
among the members by ballot, at the regular annual election 
of the Association. Other officers and standing committees 
of the Association, with their duties and the term and 
manner of their election and appointment, shall be provided 
for in the by-laws of the Association. 

Witness our hands and seals this 5th day of June, A. D. 
1874. 


W. B. Webb (seal) 

R. T. Merrick (seal) 

Nath’l Wilson (seal) 

Enoch Totten (seal) 

James G. Payne (seal) 

J. J. Coombs (seal) 


Wm. F. Mattingly (seal) 

ORDER DISCHARGING RULE AND DISMISSING 

COMPLAINT. 

(Filed August 16, 1944) 

This cause came on to be heard at this term of Court, 
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upon the respondent’s motion to dismiss the complaint 
filed herein, and upon consideration thereof, and the points 
and authorities filed and cited in support thereof and 
opposition thereto, and the argument in open court of 
counsel for the respective parties, it is by the Court, this 
16th day of August, 1944, 

Adjudged, Ordered, and Decreed, that the rule to show 
cause issued hereinbefore be and the same is hereby dis¬ 
charged and the complaint filed herein be and the same is 
hereby dismissed. 


By the Court: 

Matthew F. McGuire, 
Justice. 
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IN THE 


l£nite6 States Court of ^ZVppeals 
for tl>e^District of Columbia 


No. 8869 


U. S. ex rel. F. REGIS NOEL 
Appellant 


v. 

JOHN J. CARMODY 
Appellee 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

Appellee agrees to the correctness of appellant’s juris¬ 
dictional statement. 

I. COUNTER STATEMENT OF CASE 

This is a technical quo warranto proceeding involving 
the office of President of the Bar Association of the District 
of Columbia. The Association was organized by Act of Con¬ 
gress, and under its By-laws elects a President for a one- 
year term at its annual meeting in June. John J. Carmody, 
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the respondent herein, was elected President of the Asso¬ 
ciation at its annual election on June 13,1944. There were 
two candidates for that office. Mr. Carmody was nominated 
by the Nominating Committee as the sole candidate for 
President. He was also duly and seasonably nominated by 
36 members of the Association, in conformity with the 
alternative nominating method provided in Section 2, 
Article 7 of the By-laws of the Association (Appellant’s 
Brief 2). 

It is not the position of the appellee, “on the merits” that 
he was nominated “in violation of the law of the Associa¬ 
tion”; as claimed in Appellant’s brief, on the contrary his 
position is that he was regularly nominated in compliance 
with the Association’s By-laws by both the Nominating 
Committee and by petition of more than the required num¬ 
ber of members of the Association; the latter method being 
the one used to nominate appellee’s opposing candidate. At 
the election Mr. Carmody received 564 votes and the other 
candidate 90 votes (Appendix 4). 

Since his election, Mr. Carmody has been the President 
and has exercised the prerogatives of the office. Mr. Noel, 
the appellant, was not a candidate for the Presidency or 
any other office, although he promised to assist the Nomi¬ 
nating Committee in the performance of its duties (Ap¬ 
pendix 8). 


n. SUMMARY OF ARGUMENT 

1. Inasmuch as the appellant does not himself claim 
title to the office of President, he has no legal right or 
interest to maintain this suit or to the relief asked. 

2. The issuance of all extraordinary legal writs is gov¬ 
erned by equitable principles and the record shows that 
the issuance of the writ of quo warranto in the present 
case would not promote the substantial ends of justice. 

3. Appellant’s cases are not in point. 
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m. ARGUMENT 

1. Inasmuch as the appellant does not himself claim 
title to the office of President, he has no legal right or in¬ 
terest to maintain this suit or to the relief asked. 

Quo warranto is an extraordinary legal remedy, and its 
issuance in the District of Columbia is controlled by equit¬ 
able principles and within the purview of Title 16, Chapter 
16, Sections 1601 to 1611 of the District of Columbia Code 
(1940 Ed.). The Attorney General of the United States 
and the District Attorney for the District of Columbia 
refused to institute quo warranto proceedings on the re¬ 
quest of Mr. Noel (Appellant’s Exhibit 2), and he filed the 
suit below in the name of the United States on the theory 
that he wus “a person interested.” It is the contention of 
the appellee that Mr. Noel is not a ‘‘person interested” 
within the purview of the statute and the decisions of this 
Court and the Supreme Court of the United States. 

The District of Columbia being the seat of the National 
Government, the Congress of the United States has seen 
fit to circumscribe greatly therein the use and issuance of 
the writ of quo warranto. The statute under which the 
proceeding now under consideration was instituted was 
fully discussed and analyzed by the Supreme Court of the 
United States in Newman v. U. S. ex rel. Frizzell , 238 U. S. 
537, 59 L. Ed. 1446, 35 Sup. Ct. 881. The decision in that 
case has since its rendition in 1915 been cited with approval 
by literally hundreds of Courts and text writers, and it has 
never been modified or limited in the scope of its applicabil¬ 
ity. The Supreme Court, in that case, in referring to the 
peculiar wording of the local statute to meet peculiar local 
problems, held, in substance, that in order to question an 
office, the applicant for the writ of quo warranto must be 
a candidate for the office itself, and the interest must be 
“peculiar to the applicant.” A general or civic interest, 
similar to that of any other member, is not enough. The 
language of the Court is as follows: 
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“Considering the ancient policy of the law, and the 
restrictions imposed by the language of the Code, it is 
evident that in passing this statute Congress used the 
words ‘third person’ in the sense of ‘any person’ and 
the phrase ‘person interested’ in the sense in which it 
so often occurs in the law—prohibiting a judge from 
presiding in a case in which he is interested; prevent¬ 
ing a juror from sitting in a case in which he is in¬ 
terested ; and permitting interested persons to institute 
quo warranto proceedings. In the illustrations sug¬ 
gested, the interest which a judge had as a member of 
the public would not disqualify him from sitting in a 
case of great public importance and in which the com¬ 
munity at large was concerned. The interest which 
disqualifies a juror from serving, as well as the interest 
which would authorize this plaintiff to sue, must be 
some personal and direct interest in the subject of the 
litigation. The same definition has often been given 
in quo warranto cases. The interest which will justify 
such a proceeding by a private individual must be more 
than that of another taxpayer. It must be * an interest 
in the office itself and must be peculiar to the appli¬ 
cant.’ (Italics supplied.) 

“The language of the Code, supported by the history 
and policy of the law, sustains the proposition that 
one who has no interest except that which is common 
to every other member of the public is not entitled to 
use the name of the Government in quo warranto pro¬ 
ceedings. For if the allegations in such a suit by a 
private citizen set out any cause of action at all, it 
shows on its face that it was a cause of action belong¬ 
ing to the whole body of the public and which, there¬ 
fore, should be prosecuted by the public representative. 

“The rule is the same regardless whether the office 
is elective or appointive. For in neither case is there 
any intent to permit the public office to be the subject- 
matter of private litigation at the instance of one who 
has no interest therein which differs from that of every 
member of the public.” 

This Court has expressly and specifically followed the 
above-cited Supreme Court decision in the more recent 
case of Columbian Cat Fanciers, Inc. v. Koehne, 68 App. 
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D. C. 96 F. (2d) 529. In that case, a bill of equity was filed 
against certain officers of a private corporation involving 
the question of title to the corporation offices. A motion to 
dismiss the bill on the ground that quo warranto was the 
proper remedy was granted by the lower court, but this 
Court reversed the decision, holding that quo warranto 
was an action of very limited scope and in the particular 
factual situation alleged in the bill did not give the plaintiff 
an adequate remedy at law. In the course of the opinion 
the following language was used: 

“It is contended by the defendants that the addi¬ 
tional allegations last recited disclose that the dispute 
involved in the case is one in respect of the title to 
corporate offices, and that for this there is an adequate 
remedy at law in an action in quo warranto, and that 
therefore equitable jurisdiction ought not to be exer¬ 
cised. Such an action is not an adequate remedy in 
respect of the right of the plaintiff to recover its prop¬ 
erty and to restrain the effectuation of a conspiracy to 
interfere with its business, because the plaintiff could 
itself bring no such cause of action. It must be brought 
by a person claiming title to the office in question and 
out of possession thereof.” (Italics supplied.) 

Mr. Noel, not having been a candidate for the office of 
President, has no “legal interest” to question Mr. Car- 
mody’s office. He is not “a person in interest.” Mr. 
Noel’s status is analogous to that of the plaintiff in the case 
of James J. Laughlin v. The Chief Justice and Associate 
Justices of the U. S. District Court for the District of Co¬ 
lumbia, Misc. No. 79, recently decided. In that case the 
petitioner applied for a mandamus to require the lower 
Court to make an appointment of a certain nature to the 
Grievance Committee. This Court said: 

“Petitioner has shown no standing entitling him to 
the relief asked. Petition dismissed.” 
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2. The issuance of all exraordinary legal writs is gov¬ 
erned by equitable principles and the record shows that 
the issuance of the writ of quo warranto in the present 
case would not promote the substantial ends of justice. 

The record discloses (Appendix 4) that Mr. Carmody 
was not only the candidate of the Nominating Committee, 
but he was also nominated, independently of the Nominat¬ 
ing Committee, by 36 members of the Association, in the 
manner provided by the By-laws. Under these circum¬ 
stances the writ of quo warranto, like the writ of man¬ 
damus, should not issue because it is manifest that its 
issuance would not “promote the substantial ends of 
justice.” It is a cardinal principle of procedure that the 
issuance of all extraordinary legal writs is governed by 
equitable principles. The rule is the same in quo warranto 
proceedings as in mandamus proceedings. As far back 
as 1905 in Dancy v. Clark, 24 App. D. C. 487, this Court 
laid down the following rule governing the issuance of 
these writs: 

“But in the consideration of this matter it must be 
remembered that, while the writ of mandamus may 
now be regarded as having become a writ of right, 
there is yet a sound judicial discretion reposed in the 
courts, even though the petitioner for it may be tech¬ 
nically entitled to it, to refuse to grant it when its 
issuance would not promote the substantial ends of 
justice, or when it would prove unavailing; or when 
it would be without beneficial results to the relator or 
petitioner. 

In the more recent cases of Girard Trust Co. U. S. 
ex rel. v. Helvermg, 66 App. D. C. 64, 85 F. (2d) 230, this 
Court held as follows: 

“But we do not rest our decision on that point alone, 
but also, and more particularly, upon the ground that 
the writ of mandamus is not a writ of right, but is 
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awarded only in the exercise of a sound judicial dis¬ 
cretion and to compel the performance of an act which 
in equity and good conscience ought to be performed. 
Stated otherwise, the granting of the writ does not 
follow of necessity the showing of a legal right. 

United States v. Bern, 289 U. S. 352, 359, 53 S. Ct. 
614, 77 L. Ed. 1250. Even in such circumstances, it 
should be denied if the result will be to accomplish a 
moral wrong. ‘It issues to remedy a wrong, not to 
promote one; to compel the performance of a duty 
which ought to be performed, not to direct an act which 
will work a public or private mischief or will be within 
the strict letter of the law but in disregard of its 
spirit.’ Duncan Townsite Co. v. Lane, 245 U. S. 308, 
311, 38 S. Ct. 99,101, 62 L. Ed. 309.” 

To the same effect is June U. S. ex rel. v. llines, 61 App. 
D. C. 268, 61 F. (2d) 676. 

3. Appellant’s cases are not in point. 

The cases cited by the appellant from foreign jurisdic¬ 
tions are inapplicable and of no help to this Court because 
they are based upon the statutes of the various states and 
different local conditions. The dissimilarity of the local 
statutes and the various state statutes on the subject was 
definitely stressed by Mr. Chief Justice Shepard in his 
dissenting opinion in the first Frizzell v. Newman appeal, 
42 App. D. C. 101. 

He said: 

“I have not the time, nor do I consider it important, 
to review the statutes and decisions of the several 
Courts relating to the general subject of quo war¬ 
ranto proceedings. The provisions of our Code . . . 
speak for themselves ... The function of the legislature 
is to enact laws; that of the judiciary to interpret them 
where they need interpretation. The intention of 
Congress seems to me too plainly expressed to leave 
room for interpretation. Hence there is no occasion 
to examine the statutes of other jurisdictions relating 
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to quo warranto proceedings, the language of which 
Congress did not adopt, of the decisions interpreting 
them, to ascertain the intention of Congress.” 

It is interesting to note that when this case eventually 
reached the United States Supreme Court (page 3 of 
this brief) by writ of error from the second appeal ( New¬ 
man v. U. S. ex rel. Frizzell, 43 App. D. C. 53), the Supreme 
Court in effect adopted the views expressed in the above- 
cited dissent. 


IV. CONCLUSION 

It is respectfully submitted that there is no merit in the 
appellant’s contention and the decision of the lower Court 
should be affirmed. 

Respectfully submitted, 

Walter M. Bastian, 
Godfrey L. Munter, 

Leo A. Rover, 

Attorneys for Appellee. 
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IN THE 


District Court of the United States for the 
District of Columbia 


CIVIL ACTION No. 24994 

(Filed July 13, 1944) 

(Charles E. Stewart, Clerk) 

UNITED STATES OF AMERICA, 

On Relation of 
F. REGIS NOEL, 

719 15th Street, N. W., 

Washington, D. C., 

vs. 

JOHN J. CARMODY, 

Respondent, 

815 15th Street, N. W., 

Washington, D. C. 

RULE TO SHOW CAUSE 

Under consideration of the complaint of F. Regis Noel, 
relator, and the motion filed herein July 13, 1944, 

ORDERED, that John J. Carmody show cause if any he 
has on July 27,1944, why the writ of Quo Warranto prayed 
for in the complaint should not issue. 

By the Court: 

Jas. W. Morris. 
Justice. 

Served a copy of the within above rule on the within 
named respondent, John J. Carmody. 

C. Michael Kearney 

U. S. Marshal in and for the District of Columbia. 

By Thomas R. East, 
Deputy U. S. Marshal. 
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RETURN TO RULE TO SHOW CAUSE 
First Defense 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 

Second Defense 

1 through 9. The allegations of fact of paragraphs one 
through nine of the complaint are admitted, but this re¬ 
spondent denies that relator has any right to file or main¬ 
tain this action. 

10. This respondent avers that the quotation set forth 
in paragraph ten of the complaint is incomplete and there¬ 
fore misleading. Section 3 of Article VII of the By-laws 
of the Association reads as follows: 

“The voting shall be by ballot. The Secretary shall 
prepare a formal ballot containing the names of all 
nominees, arranged in alphabetical order, for the 
respective offices and directorships, indicating the 
number to be voted for; and he shall, not later than the 
thirty-first day of May following, post a copy of such 
ballot on said bulletin board and mail a copy to each 
active member. No nominations shall be considered 
or voted upon unless made as herein provided .’* 

11. This respondent admits that the several persons 
elected as members of the Committee on Nominations ac¬ 
cepted office, that they thereafter organized and met to¬ 
gether, not ostensibly, but actually for the purpose of 
nominating at least two persons for the office of president, 
and otherwise performing the duties provided in said By¬ 
laws. 
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12. The allegations of paragraph 12 are untrue and are 
therefore denied. Your respondent on information and 
belief avers that the Committee on Nominations entered 
upon the discharge of its duties and contacted numerous 
members of the Bar to ascertain if they were willing to 
accept nomination for the office of president; that its effort 
was honest, and in this effort the members of the Committee 
were industrious in calling upon numerous members of the 
Bar not only to ascertain whether they would permit their 
«iames to be submitted for nomination, but also whether 
they would suggest names of others to be submitted; that 
among the members of the Bar contacted for suggestions 
was the Relator, who not only was asked for suggestions, 
but in at least one instance was asked to approach a per¬ 
sonal friend of his, a distinguished member of the Bar, to 
see if he would accept nomination; that all persons ap¬ 
proached except respondent declined nomination; and that 
after a number of meetings, and after diligent but unsuc¬ 
cessful efforts to obtain a person or persons in addition to 
respondent deemed by the committee qualified and willing 
to run for the office, it made the report set forth in para¬ 
graph 13 of the complaint. 

13. This respondent admits that on or before April 29, 
1944, the Committee made nominations for the offices to be 
filled, and admits that the Committee nominated only the 
respondent for the office of president. This respondent 
denies as unqualifiedly false the allegation that this nomi¬ 
nation was made pursuant to any agreement or arrange¬ 
ment. The report of the Nominating Committee as set 
forth in paragraph 13 is correct. 

14. The allegations of paragraph 14 are admitted. 

15. This respondent admits that on June 13, 1944, an 
election was held for the purpose of filling offices, including 
that of president, but denies that his own nomination had 
not been made as provided in the By-laws; respondent 
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avers that means were provided for enabling members to 
vote either for respondent or the nominee referred to in 
the preceding paragraph for the office of president. 

16. At said election said respondent received 564 votes 
for the office of president, and the candidate referred to in 
paragraph 14 of the complaint received 90 votes. This 
respondent denies that his nomination was invalid and 
avers that all the votes cast for him were valid. He denies 
that the declaration of his election was contrary to the 
By-laws. 

17. Your respondent admits that he accepted and entered 
upon the discharge of the office of President of the Asso¬ 
ciation; denies that he has usurped said office, and claims 
that he was duly and lawfully elected and is properly acting 
in the discharge of the duties of President. 

18. Further answering the rule, your respondent states 
that certain members of the Association, solely on their 
own initiative and without the solicitation of the respon¬ 
dent, prepared and submitted to the Secretary of the As¬ 
sociation on May 15, 1944, a petition in writing signed by 
36 members of the Association nominating him for the of¬ 
fice of President, and said nomination was filed with the 
Secretary on May 15, 1944. A copy of said petition is 
attached hereto as Exhibit A. 

19. Further answering the rule, your respondent attaches 
hereto affidavits of three of the members of the Committee 
on Nominations, which affidavits are prayed to be read as 
a part hereof, these being the only three members of the 
Committee at the present time in the city; respondent 
avers, on information and belief, that the other four mem¬ 
bers of the Committee on Nominations if in town would sign 
similar affidavits. 

WHEREFORE, having fully answered, respondent prays 
that the rule herein issued be discharged. 

John J. Carmody, Respondent. 
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DISTRICT OF COLUMBIA, ss: 

John J. Carmody, being sworn, says that he is and for 
many years has been a member of the Bar Association of 
the District of Columbia; that he has read the foregoing 
complaint and knows the contents to be true of his own 
knowledge, except as to matters stated to be alleged upon 
information and belief, and as to those he believes them to 
be true. 

John J. Carmody. 

Subscribed and sworn to before me this 26th day of 
July, 1944. 

Dorothy I. Reeves, 
Notary Public, D. C. 

Walter M. Bastian, 

National Press Building, 

Godfrey L. Hunter, 

Shoreham Building, 

Leo A. Rover, 

Southern Building, 

Washington, D. C. 

Attorneys for Respondent . 

EXHIBIT A 

In conformity with the last sentence of Section 2, Article 
VII of the Constitution and By-laws of the Bar Association 
of the District of Columbia, the undersigned hereby nomi¬ 
nate John J. Carmody for president of the Bar Association 
of the District of Columbia on the ballot to be submitted 
on the second Tuesday in June, 1944: 

Louis B. Arnold 
Irwin Geiger 
Sefton Darr 
Edmund D. Campbell 
Louis Rothschild 
Walter M. Bastian 




Joseph. H. Batt 
M. J. Lane 
Henry P. Thomas 
Charles E. Ford 
James A. Davis 
Wm. F. Fitzgerald 
Harry S. Wender 
Herbert P. Leeman 
Joseph C. Suraci 
John J. O’Leary 
Bobt. F. Cogswell 
Frank J. Kelly 
Charles F. Kaplan 
A. B. Pilkerton 
Bobert W. McCullough 
John H. Burnett 
A. K. Shipe 
Arthur W. Keefer 
Lester Wood 
James S. Slattery 
Abner Frank 
Earl H. Davis 
Louis Lebowitz 
J. Harry Welch 
Allen J. Krause 
Leopold Freudberg 
John J. Sirica 
Arthur J. Phelan 
Bernard M. Wise 
Bobert S. Rudolph 
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AFFIDAVIT OF HENRY I. QUINN 

DISTRICT OF COLUMBIA, ss: 

HENRY I. QUINN, being first duly sworn, deposes and 
says that after the election of the Nominating Committee 
at the meeting of the Bar Association of the District of 
Columbia on April 11, 1944, the Committee met and he 
was selected as Chairman of the same; that at the first 
meeting the Committee, after long and careful discussion, 
agreed to nominate certain members for the various of¬ 
fices in the Association provided the said members would 
indicate their willingness to accept nomination and stand 
for the office for which they were nominated; deponent as 
Chairman was designated by the Committee to approach 
the members selected, inform them of the Committee’s ac¬ 
tion and obtain if possible, their consents to having their 
names placed in nomination; that deponent promptly car¬ 
ried out the instructions of the Committee but was unable 
to obtain the consent of any of those agreed upon at the first 
meeting of the Committee except the respondent in the 
above entitled cause, for the office of President; deponent 
called another meeting of the Committee and reported his 
inability to obtain the consent of the other members ap¬ 
proached, and the Committee, after carefully considering 
the qualifications of a great many other members of the 
Association for the office of President agreed upon certain 
other members who should be approached by the Chairman 
with a view to obtaining the consent of one of them to 
accept nomination for the office of President; that deponent 
contacted each of the members so agreed upon, without 
success, and thereafter, following the instructions of the 
Committee the Chairman, on April 29th, 1944, made a re¬ 
port to the Board of Directors as set forth in the complaint 
herein. Among the members selected by the Committee, 
who were contacted by the deponent, as instructed, and who 
declined to accept nomination were: 

1. Arthur P. Drury 



2. Edmund L. Jones 

3. Charles W. Arth 

4. James R. Kirkland 

5. Spencer Gordon 

6. Dean Hill Stanley 

7. Jerome F. Barnard 

and several others whose names deponent at this time does 
not recall. 

The allegation in paragraph twelve of the complaint, 
that the members of the Nominating Committee, “Arranged 
and agreed that, for the purpose of procuring the election 
of respondent and preventing the election of anyone else 
to the office of President, they w’ould fail to nominate at 
least two persons from that office, but would disregard and 
disobey the requirements of the By-laws in that regard, 
and nominate only the respondent for the office of Presi¬ 
dent,’ ’ is false, and has not the slightest justification in fact 
to support it. The relator, F. Regis Noel, knew of the dif¬ 
ficulty that the Nominating Committee was having in ob¬ 
taining the consents of two members of the Association to 
accept the nomination for the office of President, and in 
fact he was approached by deponent and requested to use 
his influence with Arthur P. Drury, Esq., so that he would 
accept the nomination. Deponent made this request of the 
relator before he approached Mr. Drury, and relator prom¬ 
ised to speak to Mr. Drury as requested. Whether relator 
spoke to Mr. Drury, as requested, deponent does not know, 
but he avers that thereafter relator advised him that he 
had spoken to Mr. Drury, and that Mr. Drury refused to 
have his name placed in nomination. 

Henry I. Quinn. 

Subscribed and sworn to before me this 25th day of July, 
A. D., 1944. 


Helen R. Sasscer, 
Notary Public , D. C. 
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AFFIDAVIT OF CHARLES V. IMLAY 

DISTRICT OF COLUMBIA, ss: 

Charles V. Imlay, being first duly sworn, on oath deposes 
and says: 

That he is a member of the Bar Association of the Dis¬ 
trict of Columbia and one of the Committee on Nominations 
elected by the Association at its meeting on April 11th, 
1944, as set forth in the complaint in the above entitled 
action; that he was so elected, with the other members of 
said Committee, after his nomination by Joseph Low, Esq., 
another member of the Association; 

That at the time of affiant’s nomination and election he 
was not committed to any candidate for Presidency of the 
Association or for any other office to be filled in the con¬ 
templated election, as he so stated in open meeting when 
the question of previous commitments of members of the 
Committee was suggested by the present relator in this 
action; 

That affiant had no understanding with said Joseph Low 
as to any candidate to be selected for any office, nor did 
said Joseph Low in nominating affiant intend that affiant 
would nominate any candidate for any office, as said Joseph 
Low stated in substance in open meeting on the date 
mentioned; 

That affiant thereafter met with the other members of 
the Committee at two regularly called meetings prior to the 
report of the Committee on April 29th, 1944, for the purpose 
of actually and not ostensibly nominating at least two per¬ 
sons for the office of President in addition to making the 
other required nominations; 

That affiant was not a party to any arrangement and 
agreement that had for its purpose procuring the election 
of the respondent John J. Carmody and preventing the 
election of any one else to the office of President of the 
Association, or to any arrangement and agreement that 
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he would fail to nominate at least two persons for that 
office and would disregard and disobey the requirements 
of the By-laws in that regard and nominate only the re¬ 
spondent for the office of President; 

That affiant knows of no arrangements or agreements 
of a similar kind made by any member of the Committee; 
that no such arrangements or agreements were manifested 
in the Committee discussion or in contacts that individual 
members of the Committee had with one another outside 
of the meetings; 

That an earnest and conscientious effort was made by 
the members of the Nominating Committee to find a second 
candidate to be offered for election together with the re¬ 
spondent who was nominated by the Committee, but without 
success, as set forth in the report of the Committee quoted 
in Paragraph 13 of the Complaint, in which affiant as a 
member of the Committee concurred. 

• Charles V. Imlay. 


Subscribed and sworn to before me this 24th day of July, 
A. D., 1944. 


Grace E. M. Ganse, 
Notary Public, D. C. 


AFFIDAVIT OF LAWRENCE KOENIGSBERGER 

DISTRICT OF COLUMBIA: 

LAWRENCE KOENIGSBERGER, on oath deposes as 
follows: 

He was a member of the Nominating Committee elected 
by the Bar Association of the District of Columbia at a 
meeting of the Association in connection with the 1944 
election of its officers. Affiant was not present at the first 
meeting of the Committee; he was present at the second 
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meeting thereof. At said second meeting the members of 
the Committee there present discussed the difficulty which 
had been encountered in obtaining candidates for the office 
of President of the Association. While the meeting was 
in progress the Chairman of the Committee, Mr. Quinn, 
telephoned to several persons and inquired of them whether 
they would become candidates, and, after the conclusion of 
his telephone conversations, the Chairman orally reported 
to the Committee that they had declined. It was agreed 
that the Chairman would continue his efforts and the meet¬ 
ing thereupon adjourned. Affiant has seen a copy of the 
complaint filed in the above-entitled action. Affiant was not 
a party to, and has no knowledge of any such arrangement 
or agreement in substance or in form as averred in para¬ 
graph 12 of said complaint, in whole or in part. 

Lawrence Koenigsbekger. 

Subscribed and sworn to before me this 26th day of July, 
1944. 

Adam A. Giebel, 

Natary Public in and for the District of Columbia. 



